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Supreme  
Court

Order 

In the name of Ukraine 

June 6, 2018 

Kyiv

Case № 686/15274114-ц 

Proceedings № 61-20940св18 

The Supreme Court in the board of the panel of judges of the First Judicial Chamber of the Cassation Civil 
Court: 

presiding judge - Luspenik D. D., 

judges: Bilokon О. V., Sinelnikova E. V., Hopty S. F. (defendant judge), 

Chernyak U.V., 

case participants: 

petitioner - The Main Department of Justice in Khmelnitsky region in the interests of PERSON_2,  

representative PERSON_2 - PERSON_З, 

defendant - PERSON_4, 

third party - Office of children's services of the executive committee of the Shepetivskiy city council 

heard the cassation appeal of PERSON_2 in the manner of simplified proceedings, submitted by the 
representative of PERSON_3, over the decision of the Appeal Court of Khmelnitsky region dated December 
7, 2016 in the board of the panel of judges: Korniyuk А. P., Talalay O. I., Hroh L. M.,

ORDERED: 

In July 2014, the Main Department of Justice in Khmelnitsky Region in the interests of PERSON_2 appealed 
to the court against PERSON_4 on ensuring the return of a minor child to the Federal Republic of Germany. 
In substantiation of claims, the applicant referred that the PERSON_2 and PERSON_4 were not married, but 
had a common daughter PERSON_5, INFORMATION_1. On October 30, 2011, PERSON_4 moved to 
Germany together with the minor child for a permanent residence with the child`s father as one family. On 
February 27, 2013, PERSON_4 took her daughter to Ukraine and refused to return to the Federal Republic of 
Germany. 

On April 10, 2013, PERSON_2 applied for the return of the child to Germany through the Federal Ministry 
of Justice of the Federal Republic of Germany to the Ministry of Justice of Ukraine as the central body of 
Ukraine for the implementation of the Convention on the Civil Aspects of International Child Abduction dated 
1980 (hereinafter referred to as the Convention). 



The Main Department of Justice in Khmelnitsky region, referring to the fact that PERSON_4 took the child 
and kept her in Ukraine without the consent of PERSON_2, which is unlawful and contradicts Articles 3, 5 of 
the 1980 Convention, having violated rights of PERSON_2, provided by the joint statement on granting of 
parental rights, requested to declare illegal removal and retention of the minor PERSON_5 on the territory of 
Ukraine, INFORMATION_1, to return PERSON_5, INFORMATION_1, to the ADDRESS_1, and in the case 
of failure to perform by PERSON_4 of the decision on the return of the child willfully, compel her to transfer 
the PERSON_5 to the father PERSON_2. 

Courts have repeatedly judged the case. 

Under the last order of the Khmelnitsky District Court of Khmelnitsky region dated February 12, 2016 
composed of the judge Moroz V. O., satisfaction of the claim by the Main Department of Justice in 
Khmelnitsky region in the interests of PERSON_2 was denied. 

By refusing to satisfy the claim, the court of the first instance proceeded from the fact that 

a permanent place of residence of PERSON_5, INFORMATION_1 was the Federal Republic of Germany. 
From October 30, 2011 to 

February 27, 2013, the child lived with her parents at ADDRESS_1. Since PERSON_2 knew that PERSON_4 
intended to travel to Ukraine with the child and knew about the availability of tickets, yet no father`s written 
consent to move the child to any other country under the legislation of the Federal Republic of Germany is 
required, therefore the transportation of the minor child by the defendant to Ukraine was legal, and PERSON_5 
resides in Ukraine on legal grounds, yet the father`s custody right is not violated. Additionally, at the time of 
the proceedings in the case, the child got accustomed in his new environment at the address: ADDRESS_2, 
and therefore her return to the Federal Republic of Germany could result in her physical or mental harm. 

Under the order of the Appeal Court of Khmelnitsky region dated December 07, 2015, the appeal petition by 
the Main Department of Justice in Khmelnitsky region in the interests of PERSON_2 is partially satisfied. 
The order of the Khmelnitsky District Court of Khmelnitsky region as of February 12, 2016 was canceled in 
respect of the refusal in a suit for the recognition of the illegal removal and retention of the child.  
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It was determined illegal the removal and retention by PERSON_4 of the minor child PERSON_5, 
INFORMATION_1 in the territory of Ukraine. The rest of the order of the Khmelnitsky District Court of 
Khmelnitsky region 

as of February 12, 2016 is left unchanged. 

By partially canceling the order of the District court, the Appeal Court proceeded from the fact that, in the 
sense of Articles 3, 5 of the 1980 Convention on the Removal and Retention of the Child by PERSON_4 in 
the territory of Ukraine without the consent of PERSON_2 is illegal and PERSON_4 violates the rights of 
PERSON_2 on the childcare as determined by the legislation of the Federal Republic of Germany. However, 
considering the circumstances that the child has accustomed in a new environment and it has been almost 
three years since the child moved, there is a serious risk that the return of the child would jeopardize her 
physical or mental condition or otherwise create unbearable circumstances for the child, thus the order of the 
District court to refuse the return of the minor PERSON_5 to the Federal Republic of Germany is well-
grounded. 



In January 2017, the representative of PERSON_2 – PERSON_3 filed a cassation appeal to the Supreme 
Specialized Court of Ukraine on civil and criminal cases, where referring to the incorrect application of 
substantive law and violation of the procedural law by the court of the appeal body, he applied for cancellation 
of the appeal court`s order in respect of the refusal to return the minor PERSON_5 to the Federal Republic of 
Germany and to adopt a new order in this respect on the satisfaction of these requirements. 

The cassation appeal is motivated by the fact that the appeal court, leaving the decision of the district court 
unchanged in respect of the refusal of the return of the minor PERSON_5 to the Federal Republic of Germany, 
did not properly establish the circumstances of the case, nor did it take into account the provisions of Articles 
3, 4, 35 of the Convention on the Civil Aspects of International Child Abduction dated 1980, which is the part 
of the national legislation. It did not also investigate the issue of the illegal retention of the child by the mother 
contrary to the father`s will, and did not take into account the plaintiff's arguments that the conclusion of the 
guardianship and custodianship body of the executive committee of the Shepetivka City Council of 
Khmelnitsky region was biased about exploring living conditions of the child with the mother, but without 
investigating the possibilities of father's communication with the child. 

So, in respect of recognizing the removal and retention of the minor PERSON_5 on the territory of Ukraine 
illegal, the decision of the appeal court cannot be appealed, therefore, by virtue of the requirements of Part 
one of Article 400 of the Civil Procedure Code of Ukraine, it is not subject to revision. 

In accordance with Paragraph 4 of Section XIII of the Transitional Provisions of the CPC of Ukraine, as 
amended by the Law of Ukraine on October 3, 2017 No. 2147-VIII "On Amendments to the Economic 
Procedural Code of Ukraine, the Civil Procedure Code of Ukraine, the Code of Administrative Proceedings 
of Ukraine and other legislative acts", cassation complaints (petitions) to court decisions in civil cases, that 
were filed and their consideration is not completed before the entry into force of this edition of the Code, are 
submitted to the Court of Cassation and examined according to the rules first, which are in force after this 
Code comes into force. 

In accordance with Article 388 of the CPC of Ukraine, the Supreme Court is the cassation court for civil cases. 

On April 25, 2018 the case was referred to the Supreme Court. 

According to the part three of Article 3 of the Civil Procedure Code of Ukraine, civil proceedings are 
conducted in accordance with the laws that are in effect at the time of individual procedural actions, review 
and resolution of the case. 

The cessation appeal is not subject to satisfaction on such grounds. 

According to the provisions of part two of Article 389 of the Civil Procedure Code of Ukraine, the grounds 
for cassation appeal are the inaccurate application of substantive law norms or violation of procedural law 
norms by the court. 

In accordance with the requirements of the first and second parts of Article 400 of the Civil Procedure Code 
of Ukraine, when examining a case on appeal, within the cassation complaint the court examines the 
correctness of the application of the first or appeal instance of the norms of substantive or procedural law by 
the court and cannot establish or (and) consider circumstances as proved that were established in the decision 
or rejected by it, decide the reliability or unreliability of a particular proof, as well as  the superiority of some 
evidence over the others. 

Part one of Article 402 of the CPC of Ukraine establishes that in the court of cassation instance the complaint 
is examined according to the rules for the case consideration by the first instance court in the procedure of 
simplified proceedings without notification of the participants of the case, taking into account Article 400 of 
this Code. 

The court established that INFORMATION_1 in the city of Shepetivka of Khmelnitsky region, the daughter 
PERSON_5 was born from PERSON_2 and PERSON_4. 



On October 30, 2011, PERSON_4 with the daughter PERSON_5 moved to the Federal Republic of Germany 
to the child's father - PERSON_2. 

The child`s parents were not married, but lived as one family at 

ADDRESS_1. 

On November 18, 2011, PERSON_4 received permission to stay in Germany with the right to work and would 
have continued to implement integration measures that are established by the German law for citizens from 
countries outside the European Union with the purpose of further residence in that country.

On October 15, 2012 PERSON_2 and PERSON_4 received a document on granting of joint parental rights 
on a child - PERSON_5, INFORMATION_1 on the basis of their applications in Munich. 

On February 27, 2013, during the period of the plaintiff's stay in Canada, PERSON_4 took the minor daughter 
PERSON_5 to the territory of Ukraine. 

PERSON_4 together with the daughter PERSON_5 live at: 

ADDRESS_2. 
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On 10 April, 2013, PERSON_2 appealed through the Federal Ministry of Justice of Germany to the Ministry 
of Justice of Ukraine as the central body of Ukraine for the implementation of the 1980 Convention with a 
request for the return of the child to Germany. 

According to the acts of the survey of the living conditions of the minor PERSON_5 as of August 29, 2014, 
April 16, 2015 and January 11, 2016, the child lives with her mother, grandfather and grandmother in one-
half of a private house that consists of 3 living rooms, a kitchen, corridor, it is gasified and has all 
conveniences: cold and hot water (electric boiler and double-circuit gas boiler), bathroom, toilet. There are 
necessary furniture, electronic and household appliances. The child occupies two rooms with her mother, one 
is used as a bedroom for the child and her mother, the other one is used as a playroom for the child. The child 
is surrounded by love and care, she is cheerful, willingly communicates in Ukrainian, she does not understand 
German or English though, she communicates with neighbor's children. The child`s living and upbringing 
conditions are decent, the child is completely socialized and has become accustomed to the environment (т. 
1. 

а. с. 85, т. 2 а. с. 64, т. 3 а. с. 78). 

According to the conclusion of the guardianship and custodianship body of the executive committee of the 
Shepetivka City Council of Khmelnitsky region as of April 20, 2015, No. 180, the minor PERSON_5, 
INFORMATION_1 lives in proper housing and living conditions, she is fully accustomed and socialized in 
Ukraine (т. 2. a, с. 62). 

According to the certificate of the Shepetivka City House of Culture dated December 24, 2015, PERSON_5 
has attended the studio of early aesthetic development “Piznaiko” from January 1, 2015 where she attends
classes in drawing, singing, choreography and ethnology three times a week (т. 3 а. с. 127).

According to the psychological characteristics of PERSON_5 as of January 29, 2016, changing the place of 
her residence is unacceptable, moving to an environment of unfamiliar people can lead to emotional changes, 
transformation of motives for actions, disfunction of motor and speech behavior, negatively affect the child's 
psychological and physical development and will constitute a threat of mental disorders in the future. It is 



recommended that parents, when agreeing on participation in the upbringing of the child, avoid 
psychotraumatic situations towards her (т. 3 а. с. 2 І 1- 

213). 

According to part one of Article 3 of the 1980 Convention, the removal or retention of the child is considered 
unlawful if: thus violating the rights of guardianship over the child belonging to a person, institution or other 
body, collectively or individually, in accordance with the legislation of the state where the child constantly 
lived before his removal or retention; and at the time of removal or retention, these rights were effectively 
implemented, collectively or individually, or would have been implemented had it not been for removal or 
retention. 

According to the content of part two of Article 3 of the 1980 Convention, the custody rights referred to in part 
one of this norm may arise, in particular, on the basis of a legislative act, or by a decision of the judicial or 
administrative authority, or as a result of an agreement that entails legal consequences in accordance with the 
legislation of such a state. 

The grounds for the establishment of a legal relationship between the child and the applicant must be 
determined in accordance with the legislation of the state where the child permanently resided.

The custody right in the context of the 1980 Convention covers not only the determination of the child`s place 
of residence by the parents, but also the resolution of matters about temporary or permanent departure of the 
child outside the state where he lives. 

Additionally, it is essential that the guardianship rights before the removal of the child were actually executed 
by the person who applied for the return of the child on the basis of the 1980 Convention. 

In accordance with article 12 of the 1980 Convention, if a child has been removed or retained as provided for 
in article 3, and at the date of commencing of procedures at a judicial or administrative authority of the 
Contracting State where the child is located, less than one year has elapsed since the date of unlawful removal 
or retention, the authority issues an order for the immediate return of the child. 

The judicial and administrative authorities, even in cases when procedures are initiated after the expiration of 
a one-year term, also order the return of the child, unless there is evidence that the child has already taken root 
in his new environment. 

Therefore, referring to the content of the 1980 Convention, it is seen that, in order to decide on the return of 
the child, it is essential to establish, firstly, that the child permanently resided in a Contracting State right 
before the removal or retention (paragraph "a" part one of Article 3); secondly, removal or retention of the 
child was a violation of the right to custody or guardianship in accordance with the laws of the country where 
the child lived (paragraph "b" part one of Article 3); thirdly, the applicant actually exercised custody rights 
before the removal of the child or would have exercised such rights if not for removal or retention (paragraph 
"b" part one of Article 3). 

At the same time, part two of Article 12, parts one and two of Article 13 and Article 20 of the 1980 Convention 
define an exhaustive list of circumstances under which the court is entitled to refuse the return of the child to 
the place of his permanent residence. In particular, if during the examination of the case the court finds that 
the applicant did not actually perform the right of custody at the time of the removal or retention (clause "a" 
part one of Article 13); the applicant has given his consent to the removal or retention, or subsequently has 
given tacit consent to removal or retention (clause “a” part 1 of Article 13); there is a serious risk that the 
return will put the child at risk of physical or mental harm or otherwise create an intolerable child atmosphere 
(clause "b" part one of Article 13); more than a year has passed since the removal and the child has taken root 
in the new environment (part two of Article 12); whether the country from which the child was removed is 
the country of his permanent residence under the laws of that country (article 3). 



The 1980 Convention imposes the obligation to prove the existence of grounds for refusing to return the child 
on the person who committed the illegal removal or retention of the child. 

Refusing to satisfy the claims of the Main Department of Justice in Khmelnitsky region in the interest of 
PERSON_2 on the return of the minor child to the Federal Republic of Germany, on the basis of properly 
evaluated evidence submitted by the parties, correctly applying the provisions of Articles 3, 5, 12, 13, 20 of 
the Convention on the Civil Aspects of International Child Abduction dated 1980, came to a justified 
conclusion that at the time of the case consideration the child has taken root in her new environment at the 
address: 

ADDRESS_2, and therefore there is a serious risk that her return to the Federal Republic of Germany would 
jeopardize the child's physical or mental harm or otherwise create an intolerable atmosphere for her. 
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At the same time, the Appeal Court, having considered the conclusion of the forensic psychological 
examination issued by the Kiev Scientific Research Institute of Forensic Expertise 

dated November 2, 2016, which is consistent with the Office of children's services of the Executive Committee 
of the Shepetivka City Council of Khmelnitsky region as of April 20, 2015, the psychological characteristic 
of PERSON_5 as of January 29, 

2016, the certificate of the Shepetivka city house of culture of Khmelnitsky region dated December 24, 2015, 
the acts of inspection of the housing conditions of the minor PERSON_5 as of August 29, 2014, as of April 
16, 2015 and as of January 11, 2016, correctly believed that for the last three years of residence in Ukraine, 
the child demonstrates pronounced signs of favorable adaptation to living conditions with her mother, she 
visits various coteries, has friends, hobbies, medical care, she has had a change in the language of 
communication, and this indicates that the child has taken root in Ukraine. 

According to the psychological characteristics of PERSON_5 as of January 29, 

2016 changing the place of her residence is unacceptable, moving to an environment of unfamiliar people can 
lead to emotional changes, transformation of motives for actions, disfunction of motor and speech behavior, 
negatively affect the child's psychological and physical development and will constitute a threat of mental 
disorders in the future. It is recommended that parents, when agreeing on participation in the upbringing of 
the child, avoid psychotraumatic situations towards her. 

Courts correctly considered that the child was born in Ukraine, she left for the Federal Republic of Germany 
at the age of 6 months together with her parents, lived there for only 1 year and 4 months and at that age she 
could not speak any of the languages. 

Additionally, as a result of the return of the minor PERSON_5 to the Federal Republic of Germany, the latter 
will be separated from her mother, whose  

permission to stay in Munich, the Federal Republic of Germany expired on November 17, 2013, and the 
separation of the child with her mother can cause the latter physical or psychological harm. 

The arguments of the cassation appeal do not give legal grounds for establishing the incorrect application of 
substantive law norms and violation of procedural law norms by the appeal court; do not refute the court's 
conclusions. When solving the current case by the appeal court, it correctly determines the nature of legal 
relations between the parties, the law that regulates them is correctly applied. 



Given that the conclusions of the Appeal Court comply with the circumstances established in the case, the 
court decision was adopted in compliance with the rules of substantive and procedural law, the cassation 
complaint must be left without satisfaction, and the court decision is unchanged, in accordance with Article 
410 of the CPC of Ukraine. 

Guided by Articles 402, 409, 410, 416 of the Civil Procedure Code of Ukraine, the Supreme Court in the 
composition of the panel of judges of the First Judicial Chamber of the Civil Cassation Court 

RESOLVED: 

The cassation appeal of PERSON_2, submitted by the representative PERSON_3, is to leave without 
satisfaction. 

The decision of the Appeal Court in Khmelnitsky region dated December 7, 2016 in respect to the claims of 
the Main Department of Justice in Khmelnitsky region in the interests of PERSON_2 towards PERSON_4 on 
the return of the minor child to the Federal Republic of Germany to leave unchanged. 

The court decision of cassation instance comes into force after its adoption, is final, and cannot be appealed. 

Presiding Judge                                                       D. D. Luspenyk 

Judges:                                                       О. V. Bilokon 

Y. V. Sinelnykov 

S. F. Hopta 

U. V. Chernyak 
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